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Application by Filimon for a declaration that she was the sole heir to the estate of the deceased, who 

died intestate. Filimon claimed that she and the deceased were half sisters. Among the deceased's 

papers was an affidavit that indicated that to the best of her knowledge, she was born in Marasesti, 

Romania on December 25, 1920. The deceased's passport indicated her date and place of birth as 

being December 25, 1920 at Marasesti, Romania. A search of the public record indicated that an 

Ecaterina Alupoaii was born in Marasesti, Romania but on December 26, 1920. Her father was 

listed as Dumitru Alupoaii, also Filimon's father. However, there was no record of any birth of a girl 

at Marasesti, Romania in December 1920 under the name of Katharina Mack, the name of the de-

ceased. Filimon filed an affidavit confirming the identity of her father. She also indicated that her 
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mother had told her that she had given up custody of Ecaterina when she was about eight years old 

to a German couple who were visiting Romania at the time and had expressed a desire to adopt a 

child. It was not an uncommon practice at the time for an underprivileged child from a poor country 

to be given away to German foster parents. There was no record of any formal adoption of 

Ecaterina Alupoaii by the Macks. Counsel for the Public Guardian and Trustee pointed out that, if 

Ecaterina Alupoaii was formally adopted by the Macks, the court had to take into consideration ss. 

158 and 159 of the Child and Family Services Act.  

HELD: Application allowed. Filimon was the sole rightful heir to the estate of the deceased. On a 

balance of probabilities, Filimon had a half sister, Ecaterina Alupoaii, who was born on or about 

December 26, 1920. Based upon the totality of the evidence and on a balance of probabilities, Kath-

erine Luft and Ecaterina Alupoaii were one and the same person. Sections 158 and 159 of the Act 

had no application in this case since there was no evidence of a formal adoption.  

 

Statutes, Regulations and Rules Cited: 

Child and Family Services Act, R.S.O. 1990, c. C.11, ss. 158, 159. 

Succession Law Reform Act, R.S.O. 1990, c. S. 26, s. 47. 

 

Counsel: 

Marc Boissonneault, for the applicant. 

Cynthia Brown and Monique Charlebois, for the respondent. 

 
 

 

 

1     STINSON J. (endorsement):-- This matter was initially argued before me on June 8, 2001. At 

that time, following argument, I raised a concern regarding the standing of Mondex Corporation to 

bring this application. Mondex is a company whose business is the location of missing heirs. It 

commenced this proceeding in its own name, on the basis of having been authorized to do so by 

means of an English language power of attorney executed by Victoria Filimon, who speaks only 

Romanian. Given that this proceeding seeks to have the court determine Ms. Filimon's rights, it 

seemed to me that she should be the named applicant and that she should properly authorize the 

prosecution of this application by means of a power of attorney expressed in her own language. 

2     The parties re-attended before me on July 18, 2001 and again on April 5, 2002 to address the 

standing issue and to provide me with a properly executed power of attorney from Victoria Filimon. 

On the basis of that power of attorney and with the consent of the Public Guardian and Trustee, I 

ordered that the title of proceeding in this application be amended to substitute Victoria Filimon as 

applicant in the place and stead of Mondex Corporation. 

3     Turning to the merits of the application, Victoria Filimon (who resides in Resita, Romania) 

seeks a declaration that she is the sole heir to the estate of Katherine Luft, who died intestate in On-

tario on February 26, 1998. Mrs. Luft was predeceased by her husband in Ontario. They had no 

children and no other known relatives. 

4     Among the documents found in Mrs. Luft's personal records after her death was a copy of an 

affidavit sworn by her in 1956, deposing to the fact that, according to the best of her knowledge and 
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belief, she was born in Marasesti, Romania on December 25, 1920. According to another of her per-

sonal records, a 1952 Notice of Intended Marriage, at that time she resided in Germany and was 

known as Katharina Mack. She subsequently married Rudolph Luft and in or about 1953 she and 

Mr. Luft emigrated from Germany to Canada. 

5     The evidence before me, which was based upon research conducted by a genealogical research 

firm retained by the Public Guardian and Trustee and that carried out by Mondex, indicated that no 

record could be found of a birth under the name of Katharina Mack at or around the date in question 

(i.e. December 25, 1920) in Marasesti, Romania. The research further indicated that between Janu-

ary 1919 and December 1921 there were 174 female births registered in Marasesti, of whom six 

were named Ecaterina (the Romanian language equivalent of Katharina) or Catrina. Of these six, 

one girl, named, Ecaterina Alupoaii, was born on December 26, 1920. None of the other 

Ecaterina/Catrina births took place at a date in December and, for that matter, none of the other girls 

was born around Christmas. It is the contention of the applicant, Victoria Filimon, that Ecaterina 

Alupoaii and Katherine Luft were one and the same person, and that she and Ecaterina Alupoaii 

were half-sisters. 

6     The evidence in support of the proposition that Ecaterina Alupoaii and Victoria Filimon were 

half sisters included the following: 

 

(a)  a copy of the an extract from the official register for the Town of Marasesti 

containing the birth certificate for Ecaterina Alupoaii, showing her date of 

birth as December 26, 1920 and listing her father as Dumitru Alupoaii and 

her mother as Atena Alupoaii; 

(b)  a copy of an extract from the official register for the Town of Marasesti 

containing the marriage certificate of Dumitru Alupuoaii [sic] and 

Persifonia Teodor, recording the date of their marriage as December 9, 

1928; 

(c)  a copy of the birth certificate of Victoria Alupoaii recording her birthdate 

as January 22, 1931, and listing her father as Dumitru Alupoaii and her 

mother as Persefonia Alupoaii; 

(d)  affidavit evidence from Victoria Filimon in which she deposed that she 

was born Victoria Alupoaii, that she is now known as Victoria Filimon 

(her married name), and confirming that her father was Dumitru Alupoaii. 

This evidence further indicated that Ms. Filimon's father was formerly 

married to Atena Alupoaii who died in September 1928 and later to 

Persefonia Alupoaii, who died in 1993; 

(e)  affidavit evidence from Ms. Filimon in which she deposed that her father 

had five children in all, being Gheorghita, who was born and died as an in-

fant in 1919, Ecaterina, Ioan, who was born in 1926 and died in 1930, 

Iftimie, who was born in 1929 and who died in 1936, and herself; 

(f)  affidavit evidence from Ms. Filimon in which she deposed that when she 

was a child she was told by her mother Persefonia that she had given up 

custody of Ecaterina when she was about eight years old by giving her 

away to a German couple who were visiting Romania at the time and had 

expressed a desire to adopt a child. According to Ms. Filimon, she was in-

formed by her mother only that her half-sister was known as "Ecaterina" 
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and that she had been given away to a German couple before Ms. Filimon 

was born. 

7     Based upon the foregoing evidence, I am satisfied on a balance of probabilities that the appli-

cant Victoria Filimon had a half-sister, Ecaterina Alupoaii, who was born on or about December 26, 

1920. They had a common father, Dumitru Alupoaii. I am further satisfied on balance that the other 

three known children of Dumitru Alupoaii, being Iftimie Alupoaii, Gheorghita Alupoaii and Ioan 

Alupoaii all died in the 1930s or earlier. I am as well satisfied that Dumitru Alupoaii died in 1933, 

his first wife Atena Alupoaii died in the 1920s and Persefonia Alupoaii died in 1993. 

8     The next question to address is whether Ecaterina Alupoaii and the deceased Katherine Luft 

were one and the same person. I consider the following evidence to be of particular significance in 

resolving this issue: 

 

(a)  The passport of Katharina Mack issued in Germany on September 21, 

1951 indicated her date and place of birth as being December 25, 1920 at 

Marasesti, Romania; 

(b)  the Notice of Intended Marriage between Rudolph Luft and Katharina 

Mack also recorded her date and place of birth as being December 25, 

1920 at Marasesti, Romania; 

(c)  in her 1956 affidavit Katherine Luft swore that, to the best of her 

knowledge and belief, she was born on December 25, 1920 at Marasesti, 

Romania; 

(d)  there is no record of any birth of a girl at Marasesti, Romania in December 

1920 under the name Katharina Mack; 

(e)  the only recorded birth of a girl at Marasesti, Romania around Christmas 

1920 is that of Ecaterina Alupoaii who was recorded as having been born 

on December 26, 1920; 

(f)  for some unexplained reason in the official records maintained in 

Marasesti there appears beside the entry for the birth of Ectaerina Alupoaii 

a handwritten notation of the name "Mack"; 

(g)  the information provided to Ms. Filimon by her mother concerning her 

older half-sister Ecaterina is consistent with her surname having changed 

when she was given away to a German couple; 

(h)  the evidence further establishes that it was not an uncommon practice at 

the time for an underprivileged child from a poor country being given 

away to German foster parents, circumstances that are strikingly similar to 

those described in Ms. Filimon's affidavits. 

9     Based upon the totality of the evidence before me, I am satisfied on a balance of probabilities 

that Katherine Luft and Ecaterina Alupoaii were one and the same person. 

10     There remains one final issue for consideration. Counsel for the Public Guardian and Trustee 

quite properly pointed out that, if Ecaterina Alupoaii was formally adopted by the Macks according 

to the law of the jurisdiction in which they then resided, the court must take into consideration sec-

tions 159 and 158 of the Child and Family Services Act, R.S.O. 1990, c. C.11. Section 159 provides 

as follows: 
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159.  An adoption effected according to the law of another jurisdiction, before or after 

the 1st day of November 1985, has the same effect in Ontario as an adoption un-

der this Part. 

Subsections 158(2) & (3) provide as follows: 

 

 (2) For all purposes of law, as of the date of the making of an adoption or-

der, 

 

(a)  the adopted child becomes the child of the adoptive parent and the 

adoptive parent becomes the parent of the adopted child; and 

(b)  the adopted child ceases to be the child of the person who was his or 

her parent before the adoption order was made and that person ceas-

es to be the parent of the adopted child, except where the person is 

the spouse of the adoptive parent. 

 

 as if the adopted child had been born to the adoptive parent. 

 

 (3) The relationship to one another of all persons, including the adopted 

child, the adoptive parent, the kindred of the adoptive parent, the parent before 

the adoption order was made and the kindred of that former parent shall for all 

purposes be determined in accordance with subsection (2). 

11     The effect of the foregoing provision, according to the submissions of counsel for the Public 

Guardian and Trustee, is that where one of two siblings is adopted pursuant to an adoption order, as 

a matter of law he or she ceases to be the sibling of the other for all purposes, including the right to 

inherit on an intestacy. In the present case, therefore, if Ecaterina Alupoaii was formally adopted by 

the Macks, by operation of law Ms. Filimon ceased to be her half-sister, and would have no rights to 

inherit owing to Ms. Luft's intestacy. 

12     According to the material before me, no record has been found of any formal adoption of 

Ecaterina Alupoaii by the Macks. Counsel for the Public Guardian and Trustee conceded that in-

formal foster arrangements and indeed situations in which children were sold or indentured as serv-

ants were not uncommon at the time and place in question. 

13     In my view, in the absence of any evidence to support the conclusion that there was a formal 

adoption, I am not in a position to find that one took place. In the circumstances of this case I do not 

consider that I should require Ms. Filimon to adduce sufficient evidence to prove a negative, that is, 

that no adoption took place. 

14     In the result, I have concluded that sections 158 and 159 of the Child and Family Services Act 

have no application to this case. 

Summary and Conclusion 

15     I therefore conclude and declare as follows: 

 

(1)  The deceased, Katherine Luft and Ecaterina Alupoaii, born on or about 

December 25, 1920 at Marasesti, Romania were one and the same person; 
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(2)  the applicant, Victoria Filimon, is the half-sister of the deceased Katherine 

Luft; 

(3)  Katherine Luft left no other surviving heirs; and 

(4)  pursuant to section 47 of the Succession Law Reform Act, R.S.O. 1990, c. 

S.26, Victoria Filimon is the sole rightful heir to the estate of Katherine 

Luft. 

16     I may be spoken to concerning costs and any other directions that may be necessary in relation 

to these proceedings. 

STINSON J. 

cp/d/qlala 
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